Uintah and Ouray Indian Reservations v. Utah : Brief in Opposition to Certiorari by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
1992
Uintah and Ouray Indian Reservations v. Utah :
Brief in Opposition to Certiorari
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
James F. Gardner.
R. Paul Van Dam; Attorney General; J. Kevin Murphy; Assistant Attorney General; Attorneys for
Respondent.
This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme Court
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Legal Brief, Uintah and Ouray Indian Reservations v. Utah, No. 920022.00 (Utah Supreme Court, 1992).
https://digitalcommons.law.byu.edu/byu_sc1/4003
m 
$&&& 
zoocc^ 
IN THE SUPREME COURT OF THE STATE OF UTAH 
CONCERNED CITIZENS OF 
THE UINTAH AND OURAY 
INDIAN RESERVATION OF UTAH, 
et al., 
Petitioners, 
v, 
STATE OF UTAH, et al., 
Respondents. 
Case No. 920022 
910658-CA 
STATE'S RESPONSE TO PETITION FOR WRIT OF CERTIORARI 
Petitioners Seek Review of the Dismissal of 
Their "Petition for a Writ of Mandamus, Quo 
Warranto, Prohibition and, or Other 
Extraordinary Relief," by the Utah Court of 
Appeals, Case No. 910658-CA, December 17, 
1991. Such Review Should be Denied. 
R. PAUL VAN DAM (3312) 
Attorney General 
J. KEVIN MURPHY (5768) 
Assistant Attorney General 
236 State Capitol 
Salt Lake City, Utah 84114 
Telephone: (801) 538-1021 
Attorneys for Respondent 
State of Utah 
JAMES F. GARDNER 
P.O. Box 250 
Draper, Utah 84020 
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ISSUE PRESENTED 
petition for extraordinary relief filed bj peti tioners pursuant to 
Rule 19, Utah Rules of Appellate Procedure? 
STATEMENT OF THE CASE , 
Petitioners seek review of the dismissal of their 
"Petition for a Writ of Mandaro 
Other Extraordinary Relief," by the Utah Court of Appeals, Case No. 
910658-CA, December 1 7, 1991 Such review should be denied. 
BACKGROUND 
The State believes that the essential background for 
resolution of the present petition for certiorari is contained m 
the memorandum .'U». . ",  i ( II "If! all I'nii ! i.l ^ppeax & 
State's memorandum in opposition to the petition for extraordinary 
relief filed • '•-*'' Those documents are appended lU, I"" 
appeals determined that James 
:ase No. 920022 
910658-CA 
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Gardner, the person responsible for filing the petition for 
extraordinary relief, could not, as a non-lawyer, legally represent 
other individuals in a purported class action. The court also held 
that Gardner lacked standing, as a non-named party, to bring the 
petition. 
ARGUMENT 
THE COURT OF APPEALS CORRECTLY DISMISSED THE 
PETITION FOR EXTRAORDINARY RELIEF 
The present petition can be properly denied under the 
analysis of the court of appeals. In addition, Mr. Gardner's own 
pending appeal, challenging the jurisdiction of Utah state courts 
to convict him of a crime committed within the confines of the 
Uintah and Ouray Indian Reservation, has been briefed and is set 
for oral argument. State v. Gardner, No. 900379-CA (Utah App.). 
Gardners personal stake in the question of Indian 
criminal jurisdiction will be resolved in the foregoing appeal. 
Doubtlessly, if he loses that appeal, he will file for certiorari 
with this Court. Therefore, in addition to the reasons set forth 
by the court of appeals in denying the petition for extraordinary 
relief, that petition duplicated Mr. Gardner's direct appeal in 
many respects, and might be viewed as an effort to waste judicial 
resources. See, e.g.. Candelario v. Cook, 789 P.2d 710, 712 (Utah 
1990) (successive habeas corpus petitions raising same claim for 
relief represent abuse of judicial system). 
Finally, the State acknowledges Mr. Gardner's 
persistence, as evidenced by the volumes of judicial, historical, 
and political material he has submitted in this matter and his own 
2 
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pending appeal. Nevertheless, if the people Gardner purports to 
represent wish to pursue grievances regarding state jurisdiction 
within "Indian country," they should do so through professional 
counsel, or through their political representatives on the state 
and federal levels, 
CONCLUSION 
For the foregoing reasons, the Petition for Writ of 
Certiorari should be denied. 
RESPECTFULLY SUBMITTED this (^ day of February, 1992. 
R. PAUL VAN DAM 
Attorney General 
V/xn?t7TTa M J. KEVIN MURPHY\ 
Assistant Attoriifey General 
CERTIFICATE OF MAILING 
I hereby certify that a true and accurate copy of the 
foregoing Response to Petition for Writ of Certiorari was mailed, 
postage prepaid, to JAMES F. GARDNER, P.O. Box 250, Draper, Utah, 
84020, this /^— day of February, 1992. 
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FILED 
DEC 171991 
QjjMu$fr*>> 
Concerned Citizens of the 
Uintah and Ouray Indian 
Reservation of Utah, et al., 
Petitioners, 
v. 
State of Utah, et al.# 
Respondents. 
IN THE UTAH COURT OF APPEALS 
Mary T Nconan 
00O00 clerk of the Court 
i Jt*h Court cf Appeals 
MEMORANDUM DECISION 
(Not For Publication) 
Case No. 910658-CA 
F I L E D 
(December 17, 1991) 
Original Proceeding in this Court 
Attorneys: James F. Gardner, Draper, Petitioner Pro Se 
R. Paul Van Dam and J. Kevin Murphy, Salt Lake City, 
for Respondents 
Before Judges Russon, Bench, and Greenwood. 
PER CURIAM: 
James Gardner purports to petition this court for an 
extraordinary writ: 1) enjoining the State from "Unlawful 
Assumption of Civil and Criminal Jurisdiction Over all 
Inhabitants (Indian and Non-Indian) and Land's Lying within the 
exterior boundaries of the Uintah and Ouray Indian Reservation of 
Utah," 2) ordering immediate "Abolishment of All Circuit and 
District Courts, Municipalities and Other Judicial Authorities 
Inconsistent with Absolute and Exclusive Federal and Tribal Civil 
and Criminal Jurisdictions, As Authorized Within the Exclusive 
Domain of Indian Country," and 3) permanently prohibiting "All 
Further Violation of the Utah State's Constitutional Provisions . 
. . of Article III, Ordinance 2 . . . By Any Arm of State 
Government Exercising Assumed Jurisdictions Over Indian Country." 
Gardner initially indicated that he filed the petition on 
behalf of the "Concerned Citizens." However, he is not licensed 
to practice law in the State of Utah and cannot represent anyone 
except himself. He now asserts that he is only representing his 
own interests. However, Gardner is not a named party and 
therefore has no standing to bring this action. An individual 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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must have standing to bring an action. Warth v. Seldin. 422 
U.S.490, 95 S.Ct. 2197 (1975). Because Gardner lacks standing, 
we dismiss the petition. 
Leonard H. Russon, Judge 
Pamela T. Greenwo 
910658-CA 2 
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R. PAUL VAN DAM (3312) 
Attorney General 
J. KEVIN MURPHY (5768) 
Assistant Attorney General 
Attorneys for Plaintiff-Appellee 
236 State Capitol 
Salt Lake City, Utah 84114 
Telephone: (801) 538-1021 
IN THE UTAH COURT OF APPEALS 
"CONCERNED CITIZENS OF THE i 
UINTAH AND OURAY INDIAN 
RESERVATION OF UTAH," et al., i 
Petitioners, i 
V • a 
STATE OF UTAH, et al., 1 
Respondents. i 
MEMORANDUM IN OPPOSITION 
t TO PETITION, AND 
MOTION FOR SUMMARY DENIAL 
Case No. 
Comes now the Respondent, State of Utah, by and through 
counsel, responding to the above-entitled petition, and moves for 
the summary denial of same, pursuant to Rules 10(a) and 19(c), Utah 
Rules of Appellate Procedure. 
BACKGROUND 
The petition, along with other related filings, was 
served upon the Office of the Utah Attorney General, by hand 
delivery, on November 18, 1991, although the certificates of 
service attached to the petition and filings indicates that service 
was on November 7, 1991. The other filings consist of a "Motion to 
Proceed In Forma Pauperis," a "Notice of Counsel of Record," and a 
"Request for Class Certification." 
Filed pursuant to Rule 19, Utah Rules of Appellate 
Procedure, the petition asks this Court to grant extraordinary 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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relief, consisting of the "immediate Abolishment of All Circuit and 
District Courts, Municipalities and Other Judicial Authorities 
Inconsistent with Absolute and Exclusive Federal and tribal Civil 
and Criminal Jurisdiction, As Authorized Within the Exclusive 
Domain of Indian Country" (Pet. at 9). 
James F. Gardner, the individual seeking to represent the 
petitioners in this action, is an inmate at the Utah State Prison, 
committed there in 1985 on convictions of second degree murder and 
forgery. Proceeding pro se, Mr. Gardner now has appeals pending in 
the Utah Supreme Court, No. 900225 (appeal of murder conviction) 
and in this Court, No. 900379-CA (forgery conviction). Because the 
present petition deals with the jurisdictional issue presented in 
the latter appeal, the duty of responding to this petition fell to 
the State's counsel in that appeal. In responding to the petition, 
occasional reference will be made to the State's Brief of Appellee 
filed in the forgery conviction appeal, a courtesy copy of which is 
submitted to this Court with this memorandum. 
ARGUMENT 
Several reasons exist for the denial of this petition. 
First, the issue of state criminal jurisdiction in Indian Country, 
has already been briefed in Mr. Gardner's appeal, now pending 
before this Court. Br. of Appellee, State v. Gardner. No. 900379-
CA, at 6-8. Additionally, the question of the current confines of 
Indian country for the purpose of criminal jurisdiction is 
currently pending before the Utah Supreme Court. J&. at 9-10 and 
Appendix 2. The relief sought in the petition, the abolishment of 
all state jurisdiction of whatever sort within Indian country, far 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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exceeds Mr. Gardner's present personal stake in questions of Indian 
jurisdiction. Accordingly, Gardner lacks standing to pursue this 
petition. Further, in the criminal context that does pertain to 
him, the relief sought would run counter to well-settled law, 
including that of the United States Supreme Court. See id. at 8. 
Second, defendant is not licensed to practice law, and 
further admits that he has MNo Access to Research Materials and, or 
Law Library," further, that he has "No Access to A type Writer" 
("Notice of Counsel of Record" at 3). He nevertheless proposes to 
represent not only himself, but also a group of approximately 54 
individuals ("Request For Class Certification" at 2), in this 
action that he states raises important issues of public interest, 
including federal and state constitutional interpretation (Pet. at 
II-IV). His request thus violates Utah Code Ann. § 78-51-25 
(1987), which prohibits the practice of law by unlicensed 
individuals, except when acting pro se, and Utah R. Civ. P. 23(a), 
which requires, among other things, that a representative party in 
a class action be able to "fairly and adequately protect the 
interests of the class." 
Finally, the petition, if not frivolous, may well be 
fraudulent. No verified information regarding the existence, 
purpose, and membership of the organization "Concerned Citizens of 
the Uintah and Ouray Indian Reservation of Utah" has been 
presented* The certificate of service of the ••Motion to Proceed In 
Forma Pauperisw indicates that this organization can apparently be 
reached through the post office box belonging to one Darrell A. 
Gardner, Senior, an individual whom Mr. Gardner has identified as 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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his own father (Br* of Appellant, State v. Gardner. No. 900379-CA, 
at 4(A). Given this circumstance, along with the fact that James 
Gardner has a personal interest in escaping state jurisdiction over 
him with respect to the crimes for which he is now incarcerated, 
there exists a substantial doubt that the group of persons he 
purports to represent even exists, much less has consented to his 
representation of them in this proposed class action. 
Because Mr. Gardner's personal interest in the 
jurisdictional question raised in this petition will be adequately 
addressed in this Court's resolution of State v. Gardner, No. 
900379-CA, and because Mr. Gardner can neither legally nor 
effectively represent the interests of anybody other than himself, 
this petition should be denied. While the issue itself may not be 
insubstantial, Gardner's claim that he can properly pursue the 
issue clearly is unsubstantiated. Accordingly, summary denial of 
the petition is appropriate pursuant to Utah R. App. P. 10(a)(2). 
RESPECTFULLY SUBMITTED this 2S~ day of November, 1991. 
J.\]KEVIN MURSHtJ 
Assistant Attorney General 
236 State Capitol 
Salt Lake City, Utah 84114 
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CERTIFICATE OF MAILING 
I hereby certify that a true and accurate copy of the 
foregoing Memorandum in Opposition to Petition, and Motion for 
Summary Denial was mailed, postage prepaid, to James F. Gardner, 
pro se, P.O. Box 250, Draper, UT 84020, this day of November, 
1991. 
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